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UNITED STATED DISTRICT COURT
DISTRICT OF NEW JERSEY

JOHN B. PENDER,
Plaintiff,
VS,

UNION COUNTY; WARREN
MACCARELLI JAIL DIR.: ANDREW

R. RUGTOLO, PROSECUTOR: DONALD
GARRETSON, INTERNAL AFFAIRS.
UNION COUNTY CORRECTIONS; ROSE
DOYLE, FROBATION ADMIN ;
CORRECTICNS OFFICER LUGC:!
CORRECTIONS OFFICER KURTZO:
CORRECTIONS OFFICER JOHN DOE;
PRORBRATION OFFICER HORTON:
PROBATION OFFICER GOMBERT
individually and jointly in
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Civil Action No. 92-3614(SRC)
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GENERAL RELEAGE

THE STATE OF NEW JERSEY REQUIRES THE FOLLOWING STATEMENT BE
PROVIDED: ANY PERSON WHO KNOWINGLY FILES A STATEMENT OF CLAIM
CONTAINING ANY FALSE OR MISLEADING INFORMATION IS SUBJECT TO
CRIMINAL AND CIVIL PENALTIES

Far and in consideration of the sum of SIXTY-FOUR THOUSAND FIVE HUNDRED
SEVENTY-ONE DOLLARS ($64.571.00) in hand paid. receipt whereof is hereby
acknowledged, JOHN B. PENDER. being of full age. individually. and for his/her heirs, agents.
executors, adnministrators. successors. assignees. hereby releases. acquits and forever discharges
the Releasee(s). COUNTY OF UNION, CORRECTIONS OFFICER ROBERT E. LUGO
and CORRECTION OFFIFCER MICHAEL R. KURTZA), and any affiliated departmente.
drvicions and companies and any agents. servants. successors, firms or corporations who are or
might be liable m any way from any and all claims. actions. causes of action. demeands. rights,
damages. costs. expenses and compensation whatsoever. which the undersigned now has or
which she may hereafter accrue an account of or in any way any and all claims arising from the
circumstances surroundmg anv and all mmjuries arising cut of a case entitled John B. Pender -v-
County of Unian, et al. which bears Federal Civil Docket No,92-3614(SRC)

discharees the Releaceels) aeqmst anv indemmity or contrilnitian elaim of anv neveone fivine, ar

AT which mar hive been brought @ aney e becught anging 7roan the zeeidem o
) k
| _ It 11°€ £ a1 i et
X i e = &
pnred in he najd in secordance wuh the lavw wlnck 95 = pemeh of thig acnid
zpains e whether o 1ot 1t pertams to flus acoiden o accwrence, The underaie

“ertifies and represents 0 the Releasee(s) that hesshe has fully disclosed ihe pame. addrese
relephone number, pelicy number, and claim number, and docketed judgme number for child
support as well as amount claimed. as 2 lien. by any health care carrier. health care provider.

werkérs compengation carrier, subrogsiion insurance camer, or attorney as on oresult af this

aecident ar aecwrrence or against me/us whether or nat 11 pertams to this acodent or accurrence

e nndersigned further agress, represents, and certifigs thet hejedwethey vl v e fulls agtesd

JE " [ . ; o i 1
AR ol = T el ol AT TS S T Erocee 0 cd thae eestlEpen
£z in = =
Tox i i T T = ]_.._
T 1 118 1 Beel preiQusy made k1o 1l £ rarmes erem
J 3 et E4E g TLE TS | g |

sesinet 1he Relesses(s



his/her own belief and knowledge of the nature, extent. and duration of said injuries and that nc
representations or siatements regarding said mjuries or regarding any other matters made by the
person, firms. corporations or entities and agree that the payment of said amount is not to be
construed as an admission of liability on the part of said Releasee(s). and it 1s understood and
agreed that this settlement 1s the compromise of a doubtful and disputed claim. liabihty being
expressly demed.

THE UNDERSIGNED HAS/HAVE READ THE FOREGOING RELEASE AND
UNDERSTANDS IT

No agreements nor understandings have been made befween the parties except as expressed
herein and the terms of this Release is contractual and not a mere recital,
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COUNTY OF UNION

County Counsel o REQUISITION
UC Administration Building NO.
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JOHN B. PENDER.

Civil Action No. 92-3614 (SRC)
Plaintiff.

OPINION & ORDER

COUNTY OF UNIJON. et al..

Defendants.

CHESLER. District Judge

This matter comes before the court on a petition by pire se’ Plamnff lohn B Pender
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rrections Officers Robert B Lugo and Michael R K

( Kurtze [Docket Entry No, 1781, Plawmiiff

seels the issuance of a wiit of execittion by g

aurt in the amount of $40.200, plus post-
judgment interest and double damages. Defendant County of Union opposes the application 1o
ihe extent that Plaintiff secks interest and double damages [Docket Entry Na. 181]. Defendants

Lugo and Kurtzo have nat filed opposition to the instant petition.
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Background

By way of brief background, on January 6, 1999, Plammtff obtammed a judgment against
Union County Corrections Officers Robert E. Lugo and Michael R. Kurtzo. The judgment was
entered pursuant to a civil jury verdict m which the jury found that Lugo and Kurtzo acted with
deliberate indifference to Plamtiff’s medical condition as a msulin dependent diabetic. The jury
entered an award 1n favor of Plaintiff and against Defendant Lugo in the amount of $20.100 and
m favai of Plamuff and agamst Defendant Kurizo in the amouni of 20,100, No judgment of
record was entered m favor of Plaintff and aganst the County of Usion.

Federal Rule of Civil Procedure Rule 69(a) provides that the procedure for execution on a
Judgment i¢ the same as that which is provided for mn the state courts. Specifically, Rule 69
provides that “[tlhe procedure on execunon. in proceedings supplementary 1o and m aid of a
judgment. and 1m proceedmgs on and 1 aid of execution shall be 1 accordance with the praciice

and procedure of e state m which the district court ig held exagring at the 1ime the rerredy e

satiglh In other words, under Rule 62, a federal litigant may make use of availahle <tate lav
mechanisme for executing a judgment atter the judgment is entered  New lersey Count Rule

4 539-1ea) provides that the “[plrocess to enforce a judgment or erder for the payment of mone
and process 1o collect costs allowed by a judgment or order, shall he a wiit of execution. except i

the court otherwise arders.. The writ may be issued either by the court or the clerk thereaf

Vit Execution Will Naft kssue Against Defendant Union Counts

By a deliberate readmg of Plamuff ¢ submussion m support af s peunen for a ant of

~ceoution. PlajnhiFapparentlv seeke s writ of execiiion againet Mefendanis Tinior i e
and Kurtze. Based on ihe record, the © murt concludes that there 0 clenss coaderee thar Plampff i«
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entitled 10 @ wiit of execution against Defendants Lugo and Kurizo in the amount of the
judgment entered by Judge Litland on January 6, 1999. However. the Court 1s aware of no
judgment of record which was ever entered in favor of Plamtiff and agamst Umon County. To
the extent that Plaintiff argues that he is entitled to a wnit of execution against Union County due
to the government’s status as employer of the Defendants Lugo and Kurtzo. the Court notes that
the judgment of record was entered agamst Officers Lugo and Kurizo in their individual capacity.
Moreaver. Plaintiff has not asserted that Officers Lugo and Kurtzo continue to be employved by
Union County and does not explicitly seek wage execution against the County. Any duty by
Defendant Union County to indemnify or otherwise step mto the shoes of the officers is a
separate question and one which 18 not properly the subject of a petition for a writ of execution.
Rather. questions of indemnity and governmental hiability. quesuons which may implicate both
statutorv and contractual provisions. are more properly resalved through the ordinary course of
litication. Therefore. while itis clear that a writ of execunion shanid issue acamst Officers 1 nen

= EI.'

and Kurtzo. Plamiutt = application to1 & wint of execution against Unon County will be denied

Fast-Judgment Intepest

Plamuft sceke post-padement mierest. The award of post-jndgment mterest 18 governed
by 28 L.S.C. § 1961, which provides that interest may be awarded on a money judgment from
the date of entrv of the final judgment. Defendant Umoen County objects to Plaintiff s request for
post-judgment mnteresi, argwing that Plamutf has not comphed with the provisions of N.1.S A

JATT-56.230(b il (Diefendani’s Briet at 23 Specifically. Defendant Union County claims that

Mlaintiff has not vrovaded the regoisite mformation, in the fovm of o csriification dosomingting

Platift s full namie. miaiting address. date of birthy and social security sumber. te allow for the
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distribunon of funds. Notablv, the Court has alreadv determined that a writ of execution will not
1ssue against Defendant Union County. Defendants Lugo and Kurtzo do not oppose the
provision of post-judgment mterest. Therefore, the Court will grant Plammtiff"s request for post-
judgment mnterest pursuant to the terms of 28 U.S.C. § 1961 with January 6, 1999 as the date of
final judegment for calculating post-judgment interest.
Double Damages

Plamnuff also seeks double damages based on the allegation that he. a child-support
debtor. was mcarcerated n the same cell as a bank robber n violation of N.J.S_A. 30:8-5 and
N.J.S.A.30:8-6. The Court will deny Plaintiff™s request for double damages. In short. Plaintiff
misapprehends the role of this Court 1n considering a petition for a writ of execution. This Court
entered a judgment in favor of Plainuff and against Officers Lugo and Kuriza i the amount of
$40.200 At the nime judgment was entered. the Court was empowered to grant double damages
fasel on the indime of g violatign Af N T A INQ.S andiar KT TR & 2RA  Wiaiahle (ke
judgment by the Court did not provide for such damages The Court should not des so here |
701 the vole of tlne Court, om a petition for writ of execution. 1o reanen g ten yvearald cace 1n
arder i evannne the record and make factual determination which were not made by the
presiding judge and jury at the time of tnal. Had Plainuff wished to contest the Caurt’s denial of
double damages. he was free to appeal the final judgment to the Third Circuit Court of Appeals
Ahbseni an exphicit fmding that Plamtff was mearcerated m viclation of N 1.8 A 30:8-5 ar

NS A 30086, the Court must deny Plainuft s application for statutory double damages
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Accordmgly. for the reasons set forth above.

IT 1S on this 2nd day of September, 2009

ORDERED that Plamtiff’s petition for a writ of execution against Defendant County of
Union 1s DENIED with prejudice; and it 1s further

ORDERED that Plamuff’s petition for a wnt of execution against Defendant Robert E.
Lugo 1s hereby GRANTED m the amount of $20.100. plus post-judgment interest to be
calculated pursuant to 28 U.S.C. § 196]: and it s turther

ORDERED that Plaintiff' s petition for a writ of execution against Defendant Michael R.
Kurtzo 1s herebvy GRANTED in the amount of $20.100. plus post-judgment interest to be
calculated pursuant to 28 UL.S.C. § 196]: and 1t 1s further

ORDERED that no writ of execution shall issue unil. pursuant to Federal Rule of Civil
Pracedure 62 New Jersev Court Rule 4-59-1 and this Court’s Opmion & Order, Plaintiff suhmis
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&/ Stanley R. Chesler
STANLEY R. CHESLER

1 Tnrted Staies [istricr Indee

Dated: September 2. 200€



John B Hendel
PO Box 154
Garweod, N.J. 47027
(808) 875-5100
johnbpender31@yahoo.com
Rill Donegan, Assistarnt County Counsel
tUnion County Counsel's Office
10 Ehzabethtown Plaza
Elizabeth, N J. 07207
(908) 527-4250
FAX (80B) 26884230
wdonegan@ucnj.or_q

Ret Pender v, Uniop County, et als

Cpdl Dncleet No. 9723874

September 17 2009

DEAR MR DONEGAN:
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Pander v Upron Counfy ef abs,

Judgmaent

$40,200

Judgmeant
Date

1/6/99

Civil Acfion Mo, 92 3814(SH0C)

Interent
Rate

4. 513%

Daily

Compounded

Year
1999
2000
2007
2007

2002

Interest Rato
0 017364%
0.012364%
0.012364%
0012364%
0.012364%

0.012364%

Days

359

365

385

Amount
$41 984
43 879
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47 929

50,092
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