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UNITED STATED DISTRICT COURT
DISTRICT OF NEW JERSEY-

B. FENDER,

Plaintiff. Civil Action No. 92-3614(8RC)

UNION COUNTY; WARREN
MACCARELLL JAIL DIR.; ANDREW
R. R.UOTOLO. PROSECUTOR: DONALD
GARRETSON, INTERNAL AFFAIRS,
UNION COUNTY CORRECTIONS; ROSS
DOYLE. PROBATION ADMIN.;
CORRECTIONS ORFiCER. LUGO;
CORRECTIONS OFFICER KURTZO;
CORRECTIONS OFFICER JOHN DOE:
PROBATION OFFICER HQRTnw-
PROBATION OFFICER GOMBERT.
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GENERAL RELEASE

THE STATE OF NEW JERSEY REQUIRES THE FOLLOWING STATEMENT BE
PROVIDED: ANY PERSON WHO KNOWINGLY FILES A STATEMENT OF CLAIM
CONTAINING ANY FALSE OR MISLEADING INFORMATION IS SUBJECT TO
CRIMINAL AND CIVIL PENALTIES

For and in consideration of the sum of SIXTY-FOUR THOUSAND FIVE HUNDRED
SEVENTY-ONE DOLLARS ($64 r571.00) in hand pa id : receipt whereof is hereby
acknowledged. JOHN B, FENDER, being of fu l l age. i nd iv idua l ly , and for his/her heirs, agents,
executors , adminis trators , successors, assignees, hereby releases, acquits and forever discharges
t h e Releasee(s).. COUNTY OF UNION. CORRECTIONS OFFICER ROBERT E, LUGO
a n d CORRECTION OFFICER MICHAEL R. KURTZO. and any af f i l i a ted departments,
d i v i s i o n s and companies and any agents, servants, successors , firms or corporations who are or
might be l iable in any way ircnn anv and all claims, actions, causes of action, demands, rights,
damages , costs, expenses and compensation whatsoever , which the unders igned now; has or
which she may hereafter accrue on account of or in any way any and al l c la ims a r i s ing from the
circumstances surrounding anv and all in ju r ies a r i s ing out of a case ent i t led J o h n B, Fender -v-
County of Union , et ai. w-'hich bears Federal Civi l Docket No.92-3614(SRC)

In f u r t h e r considerat ion oi the above-described pavrnent. the undersigned re leases and forever
d i s cha rges the Releasee(s) aQams t anv m d e m m f v or contr ibut ion c la im of anv persons firms, or
corporations, which may have been brought or rnav he brought a r i s ing i r < j m the accident or

•-Gr\

:••<: any cnno suppon co v-,
\-< i n - f i / i i r, )-,>= ns i r i 111 ar-^ord gn^F With th^ !gW whic'"1 I S "• r e c 1 1b of t h i s ? C C i C! t n

s c g i r i f T nie/iic \vliethcr c1!' not u pei'tsjiis to this acc iden t OT occurrence, j lie undersisned hereby
cert if ies ol id represents to the Reieasee(s ) t ha t he/she has ful ly disclosed ihe name, address.
t e l ephone number , pohcv number , and claim number , and docketed judgment number for chi ld
support as wel l as amount claimed, as a lien. b^: any hea l th care carrier, h e a l t h care provider.
'Vorkers r r i;^r>eiisat!on earner, subrosstion insu rance carrier, or attorne^ ac ;:i r f^u i t r|f f h i ^
a c c i d c j T t oi' occurrence oj' against me/us 'whether or not i t pertains to this a c c i d e n t or occurrence .



his/hey own belief and knowledge of the nature, extent, and duration of said injuries and that no
represen ta t ions or s ta tements regarding said injur ies or regarding any o ther mat ters made bv the
person, firms, corporations or entities and agree that the payment of said amount is not to be
construed as an admission of l iabil i ty on the pan of said Releasee(s). and it is understood and
agreed that th is set t lement is the compromise of a doubtful and disputed claim, l iabi l i ty ' beine
expressly denied .

THE UNDERSIGNED HAS/HAVE READ THE FOREGOING RELEASE AND
UNDERSTANDS IT

No agreement? nor understandings have been made between the parties except as expressed
here in and the terms of this Release is contractual and not a mere reci tal .

DEBORAH,! CAPASSO
f-OWW PUBLIC OF h'EW.W

i r- /% - ' • " '---

•fWWfptMTM&yKv.i/," in,;
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1.00 COURT ORDER SETTLEMENT

JOHN B. FENDER V. COUNTY OF UNION

CIVIL ACTION NO. 92-3614 (SRC)

COURT ORDER FOR $40,200.00 PLUS POST-

JUDGMENT INTEREST

T-03-56-850-000-537 64,571.0000 5 7 1 . C )

TOTAL 64 ,571 .0 )
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JOHN B. FENDER,

Plaintiff .
Civil Action No, 92-3614 (SRC)

OPINION & ORDER
v.

COUNTY OF UNION, et a!..

Defendants .

CHESLER. Dis t r ic i Judec

seeks ihe i s s u a n c e oi a " ;rii of execution bv t h i s Court in the amount of $40.200. plus post-

judgment interest and double damages. Defendant County of Union opposes the applicat ion to

she ex ten t t h a t P l a in t i f f seeks interest and double damages [Docket Entry No. 1 811 . Defendant?

Lugo and Kur tzo have not filed opposition to the ins t an t pe t i t ion .
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By way of brief background, on January 6, 1999. P la in t i f f obtained a judgment agains t

Union County Corrections Officers Robert E. Lugo and Michael R. Kurtzo. The judgment was

entered pursuant to a civil jury verdict in which the jury found tha t Lugo and Kurtzo acted with

del iberate indifference to Plaint iffs medical condition as a insul in dependent diabetic. The jury-

entered an award in favor of Plaint iff and against Defendant Lugo in the amount of $20.100 and

in favor of P l a i n t i f f and against Defendant Kurtzo in the amount of $20.100. No judgment of

record was entered in favor of Pla in t i f f and against the County of Union .

Federal Rule of Civil Procedure Rule 69(a) provides thai the procedure for execution on a

judgment is the same as that which is provided for in the state courts. Specifically. Rule 69

provides t h a t " f i J n e procedure on execution, in proceedings supplementary to and m aid of a

judgment , and in proceedings on and in aid of execution shall be in accordance with the p rac t i ce

4 : 5 ^ - i ( a ) provide? ilia! the "[plrocess to enforce a judgment or order for the pavment of money

and process to col lect costs allowed by a judgment or order, shall be a wri t of execut ion, except if

the court otherwise orders . . . . The writ may be issued either by the court or the clerk thereof"

Wri t Execut ion Will Not Issue Against Defendant Union Countv
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e n t i t l e d to a wri t of execution agains t Defendants Lugo and Kurtzo in the amount of the

judgment entered by Judge Lif land on January 6. 1999. However, the Court is aware of no

judgment of record which was ever entered in favor of Plaint iff and against Union County. To

the extent that Pla int i f f argues that he is entitled to a wri t of execution against Union County due

to the government's s ta tus as employer of the Defendants Lugo and Kurtzo. the Court notes that

the judgment of record was entered against Officers Lugo and Kurtzo in their ind iv idua l capacity.

Moreover. P la in t i f f has not asserted tha i Officers Lugo and Kurtzo continue to be employed by

Union County and does not expl ic i t ly seek wage execution against the County. Any duty by-

Defendant Union County to indemnify or otherwise step into the shoes of the officers is a

separate question and one which is not properly the subject of a pe t i t ion for a wri t of execution.

Rather, questions of indemni ty and governmental l i a b i l i t y , quest ions which may impl ica te both

statutorv and contractual provisions, are more properly resolved through the ordinary course of

l i t i g a t i o n . Therefore, whi le n ss c lear iha i a writ of execution ^hoviid issue a p a n i c t O f f i c e r s 1 ;>co

and Kur tzo , P l a i n t i t l s app l i ca t ion toi a wni oi execu t ion aga ins t Union County w i l l be den ied .

Post-Judgment interest .

P l a in t i t t seeks pos t - iudsment in te res t . The award oi post-judgment in teres t is. governed

by 28 U.S.C. ^ 1961. which provides tha t interest may be awarded on a money judgment from

the date of entry of t h e final j u d g m e n t . Defendant Union County objects to P l a i n t i f f s request for

pos t - judgment i n t e r e s t , arguing tha t P l a i n t i f f has not complied wi th the provisions of N.J.S.A.

2 A : 17-56.23b( b H I i i De tendan i 's Brief at 2 . ) Specifically. Defendant U n i o n Countv c l a ims t h a t
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distr ibution of funds. Notably, the Court has already determined that a writ of execution will not

issue against Defendant Union County. Defendants Lugo and Kurtzo do not oppose the

provision of post-judgment interest . Therefore, the Court will grant Plaintiff 's request for post-

judgment interest pursuant to the terms of 28 U.S.C. § 1961 with January 6, 1999 as the date of

final judgment for calculating post-judgment interest.

Double Damages

P l a i n t i f f also seeks double damages based on the al legat ion t ha t he. a chi ld-support

debtor, was incarcerated in the same cell as a bank robber in v io la t ion of N . J . S . A . 30:8-5 and

N.J.S.A. 30:8-6. The Court will deny Plaintiffs request for double damages. In short. Plaint iff

misapprehends the role of th is Court in considering a pet i t ion for a writ of execution. This Court

entered a judgment in favor of Pla int i f f and against Officers LUGO and Kurtzo in ( h e amount of

order fo examine the record and make f a c t u a l de terminat ion w h i c h were not made by the

presiding judge and jury at the time of trial. Had Plaintiff wished to contest the Court's denial of

double damages, he was free to appeal the f inal judgment to the Third Ci rcu i t Court of Appeals

Abseni an exp l ic i t fmdins that P l a in t i f f was incarcerated in v i o l a t i o n of N J .S .A 30:8-5 or
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Accordingly, for the reasons set forth above.

IT IS on this 2nd day of September, 2009

ORDERED that Pla in t i f fs petit ion for a writ of execution against Defendant County of

Union is DENIED with prejudice; and it is further

ORDERED that P la in t i f fs pe t i t ion for a wri t of execution against Defendant Robert E.

Lugo is hereby GRANTED in the amount of $20.100. plus post-judgment interest to be

ca l cu l a t ed pursuant to 28 U.S.C. § 1961: and it is fur ther

ORDERED that P la in t i f f s peti t ion for a writ of execution against Defendant Michael R.

Kurtzo is hereby GRANTED in the amount of S20.100. plus post-judgment interest to be

calculated pursuant to 28 U.S.C. 6 1 961: and it is further

ORDERED that no writ of execution shall issue until, pursuant to Federal Rule of Civil

Procedure 69. New Jersey Court Rule 4 :59-1 and th is Cour t ' s Onmion & Order. Plaintiff submit?

s/ Stanley R. Chesler
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