
WATERS. McPHERSON, McNEILL, P.C.
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Attorneys for P la in t i f f . Paolella I, LLC
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SUPERIOR COURT OF NEW JERSEY
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DOCKET NO.:

Civi l Action

COMPLAINT IN L I E U OF
PREROGATIVE WRITS AND

OTHER RELIEF

PAOLELLA I , LLC. a l im i t ed l i a b i l i t y company, by way of C o m p l a i n t in L i eu o

Writs against the Defendants. State of New Jersey Department of E n v i r o n m e n t s

Pro tec t ion , Coun ty of Union and County of Essex ( c o l l e c t i v e l y the "Defendants") savs:

FIRST COUNT

! At a l l t imes re levant hereto. P la in t i f f . P a o i e i i a i . LLC (he re ina f t e r referred t < ;

as P a o i e i i a or P i a m t i f i ). was and is a l imi ted i i a b i i n v co inpanv of the State of Nev-, jcrsev.

wi th i ts p r i n c i p a l place of business at c/o Paul Anthony Agency . Inc . . 130 Route 22 Eas t .

Nonh Plai ' i f i tr id Nfv.1 ler^ev



2. At a l l t imes r e l e v a n t here to . Defendant New- Jersey Department of

Environmental Protection ("NJDEP") was and is an a d m i n i s t r a t i v e agency of the State of New !

Jersey located in the executive branch of Sta te government.

3. At all times re levant hereto. Defendant County of Essex ("Essek County") was I

and is a body corporate and poli t ic , ex i s t i ng under the laws of the State of New Jersey.

4. On or about September 1. 2005, P la in t i f f served Essex County wi th a Tor

Claims Notice in accordance w i t h the New Jersey Ton Cla ims Act . N.J .S.A. 59:1 -1 et seq.

5. At al l t imes r e l e v a n t here to . Defendant County of Union ("Union County"

was and is a body corporate and p o l i t i c , e x i s t i n g under the laws of the State of Ne\v Jersey.

6. On or about September i . 2005. P l a i n t i f f served Union County wi th a Tor

Claims Notice m accordance1 w i th iiv." NT" Jersrv Tort Cla ims Ac i . N . J . S . - X . ^ 9 ~ i - 1 et seo

\t ille reGuest c ( arc t ? i^'. j ' ! — ot 'ce bv Unicn C^untv ^ '3innfi filed '-*• ^^ ' " ' ^P ' i

I art Cla ims Not ice on or about Sep tember _2. JUID winch was s.ubnnnea on the ton c l a i m

form prescribed by Un ion Count}

Essex County . New Jersey ( t h e "Property"!.
I I

9. The Property is improved w i t h ,1 23.00(1 square foot office b u i l d i n g t e n a n t e d by

medical re la ted uses, along w i t h associated off street p a r k i n g . The Property fronts on Mi!!bum

Avenue , and is bounded in the rear bv the Passaic R i v e r .
i

10. In or about 1996 and !c '^ ( ). there were la rge floods at the Proper!) which
i i
i j r e su l ted i n s i g n i f i c a n t damage to t he b u i l d i n g and to t he t enan ted uses, m c i u d i n g expensive
I j

ii
medica l e q u i p m e n t in an area of the b m i d m e on the Propertv be low sround l e \ " e i .



!!. The storm events which caused the above-referenced flood also causec

subs t an t i a l damage to other properties in Millburn. in and near the Propertv. as a r e s u l t of the

Passaic R i v e r overflowing its banks .

1 2 . As a result of the flooding, Paolella installed approximately S 100,000 of drainage

re la t ed improvements in order to assist wi th the prevention of significant damaee in the event

another flood occurred.

13. In response to these floods, Union County, Essex County and the Township of

M i l l burn formulated a project ( t h e "Project") under which a large flood cont ro l w a l l w o u l d be

cons t ruc ted a long the banks of the Passaic River on and near the Property, and c o n t i n u i n g to a

bridge a d j a c e n t to property on which an Exxon service station is located.

i j Uoon information and belief, Essex County was responsible tor sccunnt! and

a i l c c a i i n g su f f i c i en t f und ing ic acqu i re property on i ts side of the Passaic R:^. er in order to

successtulh complete the P r o j e c t .

1 5 . Under the p l a n for she Project , a large me ta l wa l l wcuid be constructed on t he

the task of acquiring any and all property rights needed for the construction of tlie flood w a l l .

16. M i l l b u m was thereupon able to acqui re voluntary easement.- on aii but two of

the properties on which the flood wal l would be constructed.

17 . M i l l b u m was ab le to obtain easements on these properties at no cost because |
I
i

the wa l l was to be constructed m a manner that had no negative effect on the remainder of the
**" I

propenies on winch the w a l l would be constructed. j

18. M i l l b u m was unsuccess fu l in i ts efforts to obta in permiss ion to o b t a i n t h e

1



and Union Counties even tua l ly constructed the flood wall on th i s property without Exxon ' s

consent resul t ing in a l awsui t ) : and ( i f ) the Property owned by Plaint i f f .

19. While most property on which the flood wall would be constructed would be

unaffected by the Project, the Property owned by Paolella would be dramatically affected.

Specifically, the section of the flood wal l proposed for P l a i n t i f f s Property would run direct! • •

through a row of parking in the rear parking area, resul t ing in the loss of at least ten p a r k i n s ;

spaces.

20. The parking loss e s t ima te was based upon a plan submitted by Hatch . Mot!

MacDonald. the engineers for Essex County and Union County, engaged for the flood wa l l

Project (See Map at Exhibit "A"). The parking loss is not in dispute.

21. The loss of ien parkins spaces would cause a parking shonage and

dramatically affect the va lue ot the Property and P l a i n t i f f s a b i l i t y to lease space thereon A?

such. P l a i n t i f f was simpiy u n a b i e to dona te the land to Defendants for use of the flood \ \ a i i

and the Proiect .

22 Because the iu i f - oi nark me due lo the Pro iec i '.vculd severeh irnijacl ti'ic -. ^ i u c

and u t i l i t y of the Property. Plaint iff made a reasonable request for compensation in return for

the loss of l and and parking spaces needed for the flood wal l , which was. after a i l . a p u b l i c

improvement, and not being constructed merely for P la in t i f f s benefit .

23. In response to P l a i n t i f f s request for compensat ion. Mi i lbum determined to

ii
acqui re the land needed for the Project through the use of e m i n e n t domain.

24. A le t ter from W i l l i a m Stemhart, MAI, of Appraisal Consul tants Corp.. an

i! appraiser retained by Miilbum was sent to Plaintiff noting thai an inspection of the Property
i i
| | would t ake p lace as a prelude to a c q u i r i n g the Property by eminent domain.

•



25. After th i s let ter was sent, however, there was no fur ther c o m m u n i c a t i o n froir

fv i i l l bum 10 P la in t i f f w i t h respect to the acquisi t ion of the Property by eminent domain . I t i;

P l a i n t i f f s bel ief tha t M i l l b u m rea l ized the cost to acquire the land for the Pro tec t i ron]

Paoie l ia was going to be subs tan t ia l , as the damages to the property due to the loss of park ing

would be s ign i f i can t .

26. Because Mi l lbum had failed to budget any monies for the a c q u i s i t i o n , the p l a n

to acquire the property from Paoielia for the Project was thereafter abandoned by Mi l lbum

27. The fact that Mi l lbum was unab le to acquire the land from P l a i n t i f f for t h e flood

w a l l did not stop the project from going forward.

28. On May 5, 2000: Defendant NJDEP issued Stream Encroachment Perrrni

r rdMM-OO-OOOJ. 1 and 4.2 ( E x h i b i t "B"). This permit a l lowed the cons t ruc t i on of ihc fk»,.d v . a l i

P r o j e c t , i n c l u d i n g construction on P i s i m i f f s property f sub jec i . of course, ic : ;cqui ; : r ;L ' the -

r i g h t s to b u i l d on the Property:.

29. At the t ime of issuance of the permi t , however , there had been no rev/iuuor; of

30. Accordingly , on Ju ly 2i . 2003 Union Count;/ wrote to M i l i b u m expressing us

;! d i sp leasure a; the i n a b i l i t y of M i l i b u m to acquire the land from Paoie l ia needed for t h e flood

control w a l l . In t h i s letter, at tached hereto as Exhib i t "C", Union County ind ica ted t h a t :

Fai lure to complete this phase of the project w i l l negate the effects of
the flood wal l on the Mil lburn side of the r iver . Businesses and
residents of Mi l lburn near the river w i l l cont inue to be subject to
regular , severe f looding. This w i l l r e s u l t m con t inued losses TO
businesses and f a m i l i e s , and could conce ivab ly open Mil ibum to
lawsui ts for f a i l ing to act when presented wi th the opportunity."



31. In response to t h i s l e t t e r . M i l l b u m wrote to U n i o n County on August 1 3 . 2(»>:

s t a t i ng that "it was never the i n t e n t i o n of M i l i b u m to pay any s ign i f i can t amounts of mcne1.

for the easements." ( E x h i b i t "D").

32. Thereafter on September 3. 2004. Union County responded to Mi l lbum ' s i e t t e i

s t a t i n s that "the ioint aspect of t h i s p r o j e c t would not have been undertaken un less there was a

commitment to t imely ob ta in the necessary easements for the project." ( E x h i b i t "D"). The

letter continued:

This inab i l i ty to proceed at 120 M i l l b u m Avenue w i l l place al l the
effected landowners at r i sk on ;he Mf l lbum side of the r ive r , as the
absence of that one parcel w i l l e l i m i n a t e the eff icacy of the entire
wall on that side . . . t h i s dec is ion is not an acceptable choice to the
County of union because i t can take no further action. The County
cannot acquire the necessary easement itself Only the Township of
Mil lbum or the Count1- of Essev can address t i n s problem

|j i

33 ; - n o n in format ion and bel ief M i i l b u m has never responded to (he Sep tember
|| :

3. 2004 l e t t e r from un ion C o u n t ) .

34. Despite the d i r e warnings ol me consequences o! not h a v i n g the land nc'caco

frr:!Ti ' " j i a i n i i f f for the flo r>d '>vai l <•'• 2 n j i - tK;- florin %,va!i xva c crinstpjcied pv.--^-r-.; sh,^ r.;;p -"it
^" ' r • - ,

|
the \vali located on Pla int i f fs Property was riot constructed,

i
i

35. This construction caused not o n l v the problems se t forth in U n i o n L O U I I T V " ?

le t te r (s ) to M i l l b u m , as noted above, bu t also cons t ruc t ion of !he flood w a l l essent ia l ! ) 1 l e f t a

| hole on P l a i n t i f f s property through w h i c h the flood waters are di rected d u r i n g m a j o r s torm j

events -s a r e su l t , water backs up onto P l a i n t i f f s Property and M i l l b u m A v e n u e d'.mm'-

flood events, wh ich have occurred as recent!) as 200/.

36. I n add i t ion , cons t ruc t i on of the flood wal l on al l propert ies except t h a t owned i

bv P l a i n t i f f complete!'-.' obv i a t ed the f looc ; control measures \vmcn r s a s n n i i n a n I U K C - M . 1 ; ^\-:•-.-•

expense in response fc r h e flood.? in 1 °9rt anci 10OO.



j j
The cons t ruc t ion of the Flood wal l , in the manne r in \vhich i t was d

i i

|{ caused subs t an t i a l , significant and greater erosion along the bank on the Property, as v,au r
l i
ii

ha? been channe led in to that area.

38. The construction of the flood wall, in the manner in which is was done, h n s ''

also caused s u b s t a n t i a l , s i g n i f i c a n t and greater flooding on the Property, as water is now i

i

channeled d i r e c t l y onto the Property through the gap in the flood w a l l . j
iii

39. Because the construction of the flood wall was damaging to P l a i n t i f f ? |

Property and. in fact, v io la tes the NJDEP Stream Encroachment Permit condi t ion ' ; wh ich

require complete construction of the flood wal l , P l a in t i f f through counsel , wrote to Ray
i i

Smolien. Manager of NJDEP Northern Enforcement on January 20. 2005 f i l i n g a forma i

r e r rn i t condi t ions , i h x h i b i i ' : E"i .

uespiie c l ea r non-compliaiice w n h permu condi t ions, hovvexe r . no a c t i o n

t a k e n b\ N J D F r

2006 P i a n i r i f f scii i a l e t t e r to N J D h P Northern Enforcement demand ing t h a i a c t i o n he t a k e s '
j i
i j ( E x h i b i t "F"|. Tins was fo l lo \ \ : ed up b\- a l e t t e r da ted A u g u s t 30. 2006 to N J D E P Nor ther r

Enforcernent ( a f t e r phone c a l l s were not re turned) , warning NJDEP tha t the hur r i cane season

was approaching and t ha t action needed to be taken ( E x h i b i t "G"). This \vas fol lowed up b'> i

vet ano the r l e t t e r dated September 12. 2"06 c o m p l a i n i n g about a c t i o n not being take;-, lr-. ,

NJL)EP l E x h i h i ! "H"). ;

42 I n ea r lv October 2006 N J D E P Northern Enforcement i n d i c a t e d t h a t a c t i o n :

Noilhern Enforcement dated November 16. J006 ( t x h i b i ! "I") a s k i n g for a status u p d n t e



Because no ac t ion was t a k e n another let ter was sent to NJDEP Northern Enforcement on

November 30. 2006 ( E x h i b i t " . ) "" ) .

43. F i n a l l y , on Febmarv 2. 2007. NJDEP sent a le t ter to the Stream Encroachme 11

Permit tee demanding, among other th ings , that w i t h i n sixty days of receipt of the letter, t h e i e

be a submiss ion "to the Depar tment as b u i l t conies of the plans, a long w i t h as b u i l t

c a l c u l a t i o n s and data demons t ra t ing the e x i s t i n g flood e leva t ions in the v i c i n i t y of the flood

w a i l gap." ( E x h i b i t "K"j.

44. Al though Plaint i f f filed the in i t i a l complaint that led to the le t ter . NJDEP ha ;

refused to disclose to P l a i n t i f f whether there has ever been a response, and has s tated that if

there was a response P l a i n t i f f would not be ent i t led to a copy of i t .

•45. I n Apn! of 2007. t h e event f h m P la in t i f f had been warning NJDEP r,hoi|
il

i - ; i t v U ;IV '0 ~ f l i r ^ r n \\ 3 s :; n " !^ jO:" S?OP n jT'd ' I ' r 1 ' " 'v*°r OVerf)owed !^c b ^ n k ^ L i n i n ^ f ' n v i ^ , : t - 1 : 1 '
j !
; i

j i P l a i n i i i f s Property and onio Iv f j l l bum A v e n u e csusi i ig se\"ere flooding; and d d i i i d - j c . 13uc ;Ji i ~~
M
,i t h e mannei" in w h i c h the Hood w a l l was c o n s t r u c t e d and the gap ;n rhe ilooo '.vail os

cons t ruc t ion of the flood wai l in the first place.

46. The event was documented to NJDEP by way of letter dated Apni I S . 2001

( E x h i b i t "L") and on May 2. 2007 photographs were sent to the NJDEP d o c u m e n t i n g the

H o o d i n g and damage to the s i t e . On June 12 . 2007 another le t ter was sent to NJDEP a s k m - 2

w h a t a c t i o n was going to be taken to enforce the complet ion of the flood w a i l . < E x h i b i t ' "M""s

47 . A f t e r a d d i t i o n a l months passed w i t h o u t any ac t ion being taken and wnmru! am

j i phone c a l l s beme returned. P l a i n t i f f f i n a l l v spoke w i t h NJDEP Northern Enfo rcemen t m or,1 i- .. -

and ( h a : P l a i n t i f f would be a d v i s e d . Desp i te a l e t t e r , w i t h a copy to the N . I U h P Commissior.ei



and n u m e r o u s phone ca l l s . NJDEP Northern Enforcement has refused to respond to P l a i n i i f ~s

a t t empt s ai contac t .

48. in or about June of 2008. P l a i n t i f f s counsel contacted a depu ty a t t omov

general representing NJDEP. who said that some response would be forthcoming wi th a few

weeks. More promises for responses were made l ead ing to more de lays , u n t i l f i n a l l y t l e

m a t t e r came to the a t ten t ion of a DAG represent ing NJDEP who advised P l a i n t i f f s counsc

that she would arrange a meeting with the Essex County. Union County and M i l l burn to

discuss the issue. Despite phone calls and le t te rs the mee t ing was never s c h e d u l e d .

49. At th is point , the r iver banks in the area of P l a in t i f f s Propenv are eroding as *

j result of water being channeled in to P l a i n t i f f s PropeiTv from the flood wai i un other pans of

the r 'ver Durmo ma'or vorm events. Pls int i i i a l so nas the increased n^T ! ' < : i i i h c r c w i l l

repeal of t he prior i n c i d e n t , and thai the river v / i i l be c h a n n e l e d ome P'am!:ff i Propert-

c a u s i n g S i g n i f i c a n t f l ood ing . Because NJDtP has l a i i e c l to take appropriaie a c t i o n . i j k u n t i ; :

has M a d m a j o r storm oamace arid is i e t t as risk t n a i ?. ms jo r storn"! v v i ' l occur uno i t s r'roperr-.

c
I

i j WHEREFORH. P l a i n t i f f demands j u d s m e n t compel l inc NJDEP to e i t h e r take a i i ;
ij
ii ;
i ! necessar\ a c t i on to enforce the temis and c o n d i t i o n s of the issued Stream hncroaci imeir :

||
i i Pcm'iit. or to compei i_/elcnuant ^nion ^ountv to fi'e for a ne\v permit !" order to complete
i
i
j c o n s t r u c t i o n of the flood w a l l on P l a i n t i f f s Propeitv. i

SECOND COl'NT |

I _ , r .
^ i ; r i amt i t i r e j ^ e a t s ana realieges tne ai iesations 01 the hirst <• n u n ! as i i the same,

I were set forth he r e in at l e n g t h ,
i

j 51. The Hood wai! as constructed, hy causing water to ce cnanneieo oni<:

i
P l n i n r i t T s Propert1-1 cau .^Mic erosion a n d f u r ' t h e r dnma-£;c t o ibc rroncit 'v d u i i i i ' ^ i b i u i l l l f c ' v e i l i : :



and the f a i l u r e to remedy t h a t c o n d i t i o n , c o n s t i t u t e s a c o n t i n u o u s n u i s a n c e and i n t e r f e r e n c e

w i t h the Property, which P l a i n t i f f respectfully requests the Court to address b\ e i t he r orders 12

D e f e n d a n t s Essex and U n i o n Count ies to comple t e cons t ruc t ion of the flood w a l l , award

damages or otherwise remedy the nu isance .

WHEREFORE. P l a in t i f f demands judgment as follows:

(a) For an Order compel l ing Defendants to remedy the nu i sance and do w h a t is

necessary in order to complete construction of the flood w a i l on P l a i n t i f f s Property, and 10

acqui re the r ights needed for the flood wall in accordance with law: or

( b ) For an Order compel l ing Defendants to otherwise r emed ia t e the parts of the

flood w a i l already completed: and

• ,-• , F M I - damages ts a r e ^ n l r "i t h e ''.*'•<*>•? so remedv < h e continuous nu isance w h i c >' ~ ~ ; ; ;
continiune w i t h each storm even t the f l o o d w a i l c i t h e r c o n t i n u e s to ex is t or Hie fioocJ ^ a i i on

ii aitornevs tees: and
ii
ii
i j l e i F o r such o t h e r r e l i e f a s t h e Court deems e q u i t a b l e a n d j n s t .

THIRD COUNT

j | 52. P l a i n t i f f repeats and reai ieges the a l l e g a t i o n s of the Firs: and Second Couni rd
11

i f the same were set fonh h e r e i n a t l e n g t h .

55. BY i a i i m g to biuid the iiood wai l on r i a in in f s Propertv as o u t l i n e d above, or.
i

| i n t h e case of NJDEP. h\ not compe i l ine Un ion Lounrv to adhere to i t s S t ream E n c r o a c h m e n ti

! Permi t . D e f e n d a n t s have e s s e n t i a l l y turned P l a i n t i f f s Pronertv i n t o a dc tacto uooa storatie



area, for w h i c h P l a i n t i f f lias not been paid jus t compensa t ion as r equ i red by the " t n k m c : "

c l ause of the Un i t ed States and the New Jersey Cons t i tu t ions .

WHEREFORE, P l a i n t i f f demands j u d g m e n t as fol lows:

(a ) F o r a r u l i n g tha t NJDEP and/or Union County and Essex County have a c q u i r e d

P l a i n t i f f s Property without ju s t compensation and ordering the names to set a va lue for tbe-

t a k i n g u n d e r ihe New Jersey Eminent Domain Act , N.J.S.A. 20:3-1 et seq.

i b ) For costs, damages and attorneys fees as required by s t a tu t e .

(c) For such other re l i e f as the Court deems e q u i t a b l e and j u s t . \
i

FOURTH COUNT
i

54. P l a i n t i f f repeats and realleges the allegations of ihe F i r s t , Second and Th i rd
jI

Count'- if the '~ 'oiyin la 'n . t as !•" !hp snm^ '.v.~re ^•-~>t ffirth h ^ r — n ;u k - n g i h
|
i i

'•'• Bv f a i l i n g io build the flood ws l l on P l a i n t i f f s Property --HS outlined abovJ
i

Defendants have essential ly turned P l a i n i m s Proper ty i n t o a oc iacio 1:000 storui::: a i e j .

I I 56. i h e cons t ruc t ion of the Hood v- 'a i l in the manner mat i t has been has cause]
i
I

damage io p l a i n t i f f as a r e su l t of the neg l igen t c o n s t r u c t i o n ot the improvemen t .

(3 ,1 For an award ot damages tor the a m o u n t s expended bv P l a i n t i f f on

r e m e d i a t i o n and d ra inage pro tec ts on the Property.

i b ; For costs, damages and a t torneys fees as r equ i red by s t a t u t e .

(c) For such other r e l i e f as the Court deems e q u i t a b l e and j u s t



FIFTH COUNT

57. P l a i n t i f f repeats and real leges the a l l ega t ions of the First . Second. Third and

Fourth Counts of the Complaint as if the same were set forth herein at length.

58. By construct ing the flood wal l across neighboring properties upon w h i c h

Defendants could obta in voluntary easements and by not constructing the flood wa i i upon

P l a i n t i f f s Property or by f a i l i n g to remedy the effects of the flood wa l l as currently bin t.

Defendants created a dangerous condition on their property causing injury to Plaint i ff .

59. The ac t ions taken by Defendan t s in c rea t ing and f a i l i n g to remedy t! e

dangerous c o n d i t i o n is and was palpably unreasonable .

WHEREFORE, P la in t i f f demands judgment as follows:

l a i F.-,r an a \ i '3 rH of Hamaopc fr>i thg SI"!"!1"*!.!;"!'.5- ^ v n P n M p H hv P I . - ^ m i i l T

( b i For damages to P l a i n t i f f ; . Proper ty , wh ich damages are c o n t i n u i n g each storm

even t i i i a ; me flood w a l l e i the r c o n t i n u e s to ex i s t or the f lood wa i ! on P la in t i f f s Properr

remains to be c o m p l e t e d :

( c i For costs, damages and attorneys fees as required by s t a tu t e ; and

( d ' i For such other r e l i e f as the Court deems e q u i t a b l e and | i i s t .

WATERS, McPHERSON. McNEILL. P.C.
Attorneys for Plaintiff. Paole l la I, LLC

uatecl: bv:

BLAKE S. DAVIS



DESIGNATION OF TRIAL COUNSEL

B l a k e S. Davis. Esq. is hereby designated as t r i a l counsel.

CERTIFICATION

I hereby certify that the matters in controversy are not the subject of any other

l i t i s a t i o n or a r b i t r a t i o n action nor are any such other action contemplated.
\

WATERS, KlcPHERSON, McNEILL, P.C.
At torneys for \PIaint i f f , Paolella I, LLC

Dated: September 17, 2009
BLAKE S. DAVIS

J


