WATERS., McPHERSON, McNEILL, P.C.
300 Lighting Way

P.O. Box 1560

Secaucus. New Jersev 07096

Tel: (201) 863-4400

Attorneys for Plaintiff, Paolella I, LLC

PAOLELLA I, LLC. a New Jersey Limited
Liability Company.

Plaintiff,

STATE OF NEW JERSEY
DEPARTMENT OF ENVIRONMENTAL
PROTECTION. COUNTY OF UNION
AND COUNTY OF ESSEX.

Deiendant.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - ESSEX COUNTY
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PREROGATIVE WRITS AND
OTHER RELIEF

FAOLELLA 1, LLC. a linuted hability company. by way of Complaint m Lieu o

-
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rits agaist the Defendants, State of New Jersev Department of Environmentd

Protection. County of Union and County of Essex {collectively the “Defendants™ ) savs

FIRST COUNT

At all nmes relevant hereto. Plamnff. Paoleila i. LLC (heremnaiier referred te

as ‘Paolelia” or Flamufl ). was and 1s @ mited habiiity company of the Srate of INew Jerses.

with 1ts prmcipal place of business at ¢/o Paul Anthonyv Agency. Inc.. 130 Reute 22 East.

North Piamfizid. New Jersey




At all tmes relevant hereto. Defendant New Jersey Department gf

1J

Environmental Protection ("NJDEP™) was and 1s an adnnistrative agency of the State of Nen

Jersev located in the executive branch of State government.

-

3, At all times relevant hereto. Defendant County of Essex (“Essek County™) was
and 1s a body corporate and pohnic. exisung under the laws of the State of New Jersey.

4. On or about September 1. 2005, Plamuff served Essex Countv with a Tot
Claimms Notice in accordance with the New lersev Tort Claims Act. NJ.S. A 59:1 -1 et seq.

< At all nmes relevant hereto. Defendant County of Umon (“Union Countv'|)
was and 15 a body corporate and pohitic. existing under the laws of the State of New Jersey

6. On or about September 1. 2003. Plamnuif served Umon County with a Tont

Claims Nonice i accordance with the News Tersey Ton Clavme Aci, NS A 5901 -] e1 sea
A S 1"

g ]

7 At the reguest ¢f and unen noue v, Plaineff Hiled g second

on tie tort clani

Tort Ciaims Notice on or aboui Sepiember 22, 2003 wiich was subnmiteg
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. Paalalia 15 the awasy of Jrop&ty loceisd 2t 12600 5000 e, N
Essex County. New Jersey (the "Properiy L

9 The Property is impraved with a 23.000 square foot affice building tenanted bx
medical related uses. along with associated off street parking. The Propermy fronts on Millbum
Avenue. and 15 bounded m the rear by the Passaic River.

[KEN In or about 996 and 1999, there were large floods at the Property which

resuited 1n sigmificant damage 1o the buiiding and to the tenanted uses. inciuding expensive

medical equipment in an area of the building on the Propertv below ground level.



1, The storm events which caused the above-referenced flood also caused
substantial damage to other properties in Millburn, in and near the Propertv. as a result of the
Passaic River overtlowing its banks.

12, As a result of the flooding, Paolella installed approximately $100.000 of drainage
related improvements 1n order to assist with the prevention of significant damage in the event
another flood occurred.

13, Inresponse to these floods, Union County, Essex County and the Township of
Millbumn formulated a project (the “Project”) under which a large flood contral wall would be
constructed along the banks of the Passaic River on and near the Property. and continuing to a

bridge adjacent to property on which an Exxon service station 1s located.
man informaiion and behef, Essex County was responsible o securime and

iy
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weating sufficient funding o gcquire property on its side ef the Passaic River in order to

stccesstully compleie ihe Projeci.
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i35 Under the plan for the Project. a large metal wall would Be conzuueied on the
banks ot the Paesaic Biver. Uinder the armangement betiveen the partizs, Miltbus wis given
— s —

the task of acguimng any and all property nghts needed ifor the construction of the ilood wali

16 Millburm was thereupon able to acquire voluntary easements o ali but nwo of
the properties on which the flood wall would be constructed.

ikl Millbum was able to obtain easements on these properties at no cost because
the wall was to be constructed i 2 manner that had no negative effect en the remainder of the
propermes on which the wall woulid be constructed.

18 Miallbum was wnsuccessful in s efforts 10 obtain permussion to ehtam the
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and Union Counues eventually censtructed the flood wall on this property without Exxon's
consent resulting in a lawsuit): and (11) the Property owned by Plammuff.

19, While most property on which the flood wall would be constructed would be
unaffected by the Project, the Property owned by Paolella would be dramatically affected.

Specifically, the section of the flond wall proposed for Plaintiff's Property would run directl

through a row of parking in the rear parking area, resulting in the loss of at least ten parking

spaces.

20, The parking loss estimate was based upon a plan submitted by Hatch. Mott
MacDonald, the engineers for Essex County and Union County, engaged for the flood wall

Project (See Map at Exhibit “A™). The parking loss is not in dispute.

2] The loss of ten parking spaces would cause a parking shortage and
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ue of the Propeity and Plainuff s ability to lease space thereon As

dramaticallyv affect the va
such. Plamuff was simply unable 1o donate the iand to Defendants for use of the tlood wall

and the Project.
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and utihty of the Propeity. Plainuif made a reasonable request for compensation n retum tor

the loss of land and parking spaces needed for the flood wall. which was. after ail. a public
iimprovement, and not being constiucied merely for Plamntiff s benefit.

23, In response to Plamntff s request for compensation. Millbumn determined to
acquire the land needed for the Project through the use of eminent domain.

34 A letter from William Stemnbart, MAL of Appraisal Consultants Corp. an

appraiser retained by Millburm was sent to Plamuff noung that an inspection of the Property

would take place as a prelude to zcquiring the Property by eminment domain.




25 After this letter was sent. however, there was no further commumicatien fron

Millburn to Plamnuff with respect te the acquisition of the Property by emiment domam. It 1z

Plaintiff s belief that Millbum realized the cost to acquire the land for the Project from

Paolella was going to be substantial, as the damages to the property due to the loss of parking

wotuld be significant.

26. Because Millbum had failed to budget any monies for the acquisition. the plan
10 acquire the property from Paolelia for the Project was thereafter abandoned by Millbum

27 The fact that Millbum was unable to acquire the land from Plainu ff for the flood

wall did not stop the project from going forward.

28. On Mayv 5, 2000, Defendant NJDEP issued Stream Encroaciument Femiiii

000000004 | and 4.2 (Exhibit “B7). This permut allowed the construction of ihe Towd wall

Project. including constiuction an Plainuff s property {subject. of course, 1o soguniy the
rights 1o buiid on the Propertvi.
29 Al the tme of 1ssuanice of the permit. however. theie had been no vesulunion o
igsus betwesy Paglela and Millbum
30 Accordingly. on July 21. 2003 Union County wrote to Millbuim expressing 11s

displeasure at the mability of Millbum to acquire the land from Paolella needed tor the finod

Failure to complete this phase of the project wili negate the effects of
the flood wall on the Miliburn side of the river. Businesses and
residents of Millbum near the river will conunue to be subject to

reguiar. severe fioocding. Tius wiil resull i conimued josses io

businesses and families. and could concevabiy open Miliourn 1o
lawsuits for failing to act when presenied with the apportunity ™

"




Al In response 1o this letter. NMillbum wrote to Umon County on Awugust 13, 200¢
stating that “'it was never the mtennen of Millbum to pay any sigmificant amounts of money

for the easements.” (Exhibit "D7).

32 Thereafter on September 3. 2004, Umion County responded to Millbum s lette
stating that “the joint aspect of this project would not have been undertaken unless there was 3

commitment to timely obtain the necessary 2asements for the project.” (Exhibit “D71. The

letter continued:

This inability to proceed at 120 Millbum Avenue will place all the
effected landowners at risk on ihe Millbum side of the river. as the
absence of that one parcei will ehmnate the efficacy of the entire
wall on that side ... this decision 15 not an acceptable chowce to the
County of Union because 1t can take no further action. The County
cannot acquire the necessary easement itself. Onlv the Township of

ol
-

Millbem ar the County o7 Pesey oan address this problem

V3 Vipon miarmanicd dnd helicf REIbUm has Hever respond

A Diespite the dire warmngs o the consequences of nat having the land nesas
from plamtf? for the Hood wall. 1 2002 the fload wall wis Jonsitucied, exeant thad PRt o]
the wall located on Plamtil s Propeny was not censtructed.

s This construction caused not onlv the problems sat forth in Unron Counr 7§

truction of the flond wall essennally left 2

lettes(s) 1o Millburn. as noted. above. but alsa cons

4

hole on Plamntiff's property through which the tflood waters are directed during major siorn)

a result. water backs up ente Plamnuff's Properv and Millbum Avenue dunmnd

events. As

flood evenis. winch have occurred as recentiy as 20U

36 In addition. construction of the flood wall on all properties except that awned
»v Pleintiff. completely obviated the Hood contral MEasures W RicH FIRMNIL 746G tihe i sl

expense in response e the floods in 1994 and 196G¢




a7 The construction of the floed wall. 1 the manner in which 1t was dane. s
caused substanual. significant and greater erosion along the bank on the Property. as water

has been channeled into that area.

A8 The construction of the flood wall, mn the manner m which 15 was done. has

also caused substantial. significant and greater flooding on the Property. as water 15 now

channeled directly onto the Property through the gap in the flood wall.

A9, Because the construction of the flood wall was damaging 1o Plamnff s
Propertv and. in fact. violates the NJDEP Stream Encroachment Permit conditions which
require complete construction of the flood wall, Plamuff. through counsel. wrote 10 Ray

-

Smolien. Manager of NJDEP Northern Enforcement on January 20. 2005 fihing a formai

ahout the situaton. znd demandime compliance with the condinons of the Streain

perezcnmient Fermit conditions. (Exhibn TET

m

ik, Cresplie ciear noi-conipliance with permuit Condintons. BOwWeLer. e aclion - as

taken by NILGEF

2006, Plamntt sent a leiter to NJDEP Northein Enforcement demanding that acuon he takes

(Exhubit “F7i This was followed up by a letter dated August 38, 2006 ic NIDEP Northern

e T | T i ST e e
Enforcemeinit {afier phone calls were not 16(111";’]6('}‘1, WANNNE NI EDRaket dhie s

1

was approaching and that action needed to be taken (Exhibit "G} This was followed up by

ver another lerter dated September 12. 2086 complaining about action net bemg raken by
NIDEP (Exhibin “H™).
42 In earlv October 2006 NIDEP Nerthem Enfarcement mdicated that acnon

would be taken with respect to Plainuff & complaint. Another letter was sent o NJUEH

Northern Enforcement dated Moxember 16, 2006 (Exhibit 717 asking for a swmtus update



Because no action was taken another letter was sent to NIJDEP Northem Enforcement o
November 30. 2006 (Exhibit “17).

13 Finally. on February 2, 2007. NJDEP sent a letter to the Streany Encroachment
Permittee demanding, among other things. that within sixty days of receipt of the letter. theie
be a submission “to the Department as built copies of the plans. along with as buili
calculations and data demonstrating the existing flood elevations in the vicinity of the flood

wall gap. (Exhibit "K").

&8 Although Plamuff filed the mitial complaint that led to the letter. NIDEP has

b P

refused 1o disclose to Plainuff whether there has ever been a response, and has stated that if

there was a response Piamntiff weuld not be enntied te a copy of it.
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1% I Apnil of 2007 the event that Planttt had heen waming W1 s
oveuited — rhere was major stomm and the river overflowed s banks soine thrapel
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Property and amio hMillbuim Avenue causing severe flooding and daiage. Due i
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Plainnfls Prapayiy. the $véntvaused miors damagds iy normally sionld b : = ahao
construcuion of the flood wall in the first place:
6. The event was documented to NIDEP by way of letter dated Apni 18 2007

{Exhibit "L7) and on May 2. 2007 photegraphs were sent te the NIDEP documenune the
tflooding and damage to the site. On june 12, 2007 another letter was sent 1o NIDEP askine
what action was going to be taken to enferce the completton of the flood wall. (Exhibit "M ™y

17, After addinonal menths passed without any action bemng taken and wiihoui any
phone calls being returned. Plamnnff finally spoke with NJDEP Northern Enforcemeni i o
about January JOUN, Northern ERforeeiment 1G1caied nat aciion Would o kel iihsidic »

and thatr Plamaff would be advised, Despite g letter. with a copy to the NIDEP Commissionei.



and numerous phone calls. NJDEP Northern Enforcement has refused to respond te Plainuf z
altempis at contact.

48, In or about June of 2008. Plamntiff's counsel contacted & depury attomes
general representing NJDEP. who said that some response would be forthcoming with a few
weeks More nromises for responses were made leading to more deiavs. unul finallv tle
matter came to the attention of a DAG represenuing NJDEP who advised Plainnuff s counsel
that she would arrange a meeting with the Essex County, Union County and Millbumn fo
discuss the issue. Despite phone calls and letters the meeting was never scheduied.

49. At this point, the river banks m the area of Plainuff's Propeny are eroding as »
resuit of water being channeled into Plamuii s Property from the fiood waii on other parts of
the nver During major storm events, Plainui? also has the increased risk tha there will
repeat of the prior incident. and that the river wiil be channeied omg Flumnftfs Proper)
causmy siemificant flooding, Because NIDEFP has iailed 10 ke appropnaic aotion. Plamuil
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WHEREFORE. Plainuff demands judement compelling NJDEP 1o either take ail

necessary action to enforce the terms and condiitons of the issued Stream Encroachmen

construction of the flood wali on Plantiff s Propert

SECOND COUNT

S Plamnuff repeats and realieges ihe aliecanons of the First Count as i the same

were set forth herein at length.
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! The flood

i the Troperty during swrng evenis
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Plaintift s Property causing erosion and further dema



and the failure to remedy that condiuon. constitules @ continuous nuisance and interference

with the Property. which Plamuff respectiully requesis the Couit 1o address by either ordering

Defendants Essex and Union Counties to compleie construction of the flood wall. award
damages or otherwise remedy the nuisance.

WHEREFORE. Plainuff demands judement as follows:

(a) For an Order compelling Defendants to remedy the nuisance and do what s
necessarv i order to complete construction of the flood wall on Plamttf s Property. and fo
acquire the rnghts needed for the flood wall 1n accordance with law. or

by For an Order compelhing Defendants to otherwise remediate the parts of tie
ood wail already completed: and

ho For damyoss acoa vesyl of the Dodure 1o renzdy the Connmuons piaisance which

calises rasicn of the bank adjacent ¢ Plamurti™s Propertv. and other demupees which
conunuing with each storm event the flood wall ertiver continues 16 exisi or e ilovd wail ol
Plainutt > Property remaiis 0 be completed. and
L Sras gh: sdt ahouid (hare B durthe ‘i_"ui.j"ué 515 e h g g

attomews fees: and

(el For such other rehef as the Court deems equnable and just.

THIRD COUNT

b2 Plamutf repeais and realleges tihe aliecanons of the First and Second Count a3
if the same were set forth herein at length

By failimg wo bwiid the flood wali on Plainnft ¢ Property as eutiined abeve, or

i the case of NIDEP. by not compelling Union Cauniv 1o adhere io 1tg Stream Encroachment
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area. for wihich Plainuff has not been paid just compensation as required by the

clause of the United States and the New Jersey Constitutions.

WHEREFORE, Plamtiff demands judgment as follows:

{a) For a ruling that NJDEP and/or Union County and Essex County have acquired

Plamuff s Propertv without just compensation and ordering the parties to set a value for il

taking under the New Jersey Eminent Domam Act, N.J.S.A. 20:3-1 et seq.
(b For costs. damages and attomeys fees as required by statute.
() For such other relief as the Court deems equitable and just.

FOURTH COUNT

sS4, Plamuff repeats and realleges the aliegatnons of the First,

Counts of the Complaint agf the same were 22t forth hevem at length

5 By failing to build the flood wall on Plainuils Pronern
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fecauny i effeéct of the expensive tload remedistion and grimacs TR e

Second and Thind

damage (o plainniff as a result of the nezlicent construction ot the improvement.

WHEREFORE, Plaintiff demands judement as follows:
(a) For an award of damages ior the amounis expended by

remediation and drainage projects on the Praperty

i) For costs. damages anag atiorneys fees as required by siatute
ici For such other relief as the Court deems equitable and just

©as outhned

“takmes”

abhgy

cnsiruction of the flood wail i the manner inat it has been has caused



FIFTH COUNT

X7 Plamuff repeats and realleges the allegations of the First. Second. Third and

Fourth Counts of the Complaint as if the same were set forth herein at length.

By constructing the flood wall across neighboring properties upon which

L
> s}

Defendants could obtain voluntary easements and by not constructing the flood waii upan
Plaintiff's Property or by failing to remedy the effects of the flood wall as currently buit,
Defendants created a dangerous condition on their property causimng injury to Plainuff.

39 The acnions taken by Defendants in creaung and failing to remedv the
dangeraus candition is and was palpably unreasonable.

WHEREFORE, Plainutt demands judgment as foliows:

For an award of damaces for the amounts expended by

iy - 2 o A ~ N .=
rentedialion and dralnage projecis o1

(o

For damages to Plaimuff s Properiy. which damages are continuing each storm

- L D O | QU L QL SRS S S sorhee e v Bammd seeadl o T nec s ey
svent that the floed wall sither continues 1o exist or the flood wall an Plainnft s Pro

emams ¢ be completed:
(i For costs. damages and attomeys fees as required by statute: and
() For such other rehef as the Court deems equitable and just.
WATERS. McPHERSON. MecNEILL. P.C.
Attorneys for Plaintiff. Paolella I. LLC
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Dated: Seprember 17. 2009 By: Y )
BLAKE S. DAVIS



DESIGNATION OF TRIAL COUNSEL

Blake S. Davis. Esq. 1s hereby designated as trial counsel.

CERTIFICATION
I hereby certify that the matters i controversy are not the subject of anv otier

litigation or arbitration action nor are any such other acti

on contemplated.
b

b,
WATERS, McPHERSON, McNEILL, F.C.
Attorneys for, Plaintiff, Paolella I, LLC
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Dated: September 17, 2009 B_\L. “L *
BLAKE S. D.ag.ivls
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